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Finally, the state’s historic preservation officer, subject to the supervi-
sion of the director of the state historical society, is required to prepare
and annually review the state preservation plan, historic register nomi-
nations, and historic preservation grant activity$

3.0 ANALYSIS OF ENABLING LEGISLATION FOR LOCAL PLANNING AND

LAND- USE CONTROL

This section contains an overview of the substantive provisions of the
Montana Code Annotated (MCA) as it relates to planning, zoning, subdi-
vision, and related statutes. It integrates relevant Montana Supreme
Court decisions and Attorney General opinions. This analysis is intended
to provide a context for the analysis of the results of the focus groups and
survey respondents as well as the recommendations for change that
appear in the following sections.

3.1 PLANNING BOARDS

MCA 76-1-101 authorizes the governing body of any city or town, of more
than one city or town, or of any county or combination thereof to create a
planning board. The statutes encourage cooperative city-county planning
where possible. For example, where a city council intends to create a city
planning board, it must notify the county commissioners in writing of its
intent to do so. The county commissioners in turn must decide within 30
days whether to form a city-county planning board or to permit the city
to establish a city planning board on its owr.?

The statutes provide that, once established, the planning board “shall
prepare a growth policy” (emphasis supplied). “Growth policy * is the
Montana term for a local comprehensive plan. The planning board “shall
serve in an advisory capacity " to the local governing bodles that create it.
The planning board may also propose “policies” for subdlivision plats, the
development of public ways, public places, public structures, and public
and private utilities; the issuance of lmprovement location permits on
platted and unplatted land; or the laying out and development of public
ways and services to platted and unplatted lands®

The governing body of any city, town, or county that has formed a
planning board and adopted a growth policy and subdivision regula-
tions must seek the advice of the appropriate planning board in all mat-
ters pertalning to the approval or disapproval of plats or subdivisions.
However, the planning board may delegate to its staff the responsibil-
ity to advise the governing body on any or all proposed minor subdi-
visions.d A city-county planning board may serve as the municipal zon-
ing commission at the discretion of the city council.!® The governing

SMCA 22-4-423(5).

TNMCA 76-1-105. MCA 76-1-112 also authorlzes the conversion of existing clty, county, or
city-county planning boards into a joint city-county planning board with any other similar
hoard or combination of boards. This is plished through an interlocal agn

8MCA 76-1-106. It is not clear whether the “policles” that a planning board may recom-
mend are to be Incorporated In the growth policy or are to be separate. The term,
“improvement {ocation permits,” is not defined In the statute, but it appears to mean an
autherizaticn te construct public improvements.

SMCA 76-1-107.
1OMCA 76-1-108, citing MCA 76-2-307. A county planning board cannot be designated,
however, as the county zonlng commission under MCA 76-2-202, but there Is nothing

In either the planning or zoning statute to prohibit a person qualified to be on both bod-
les from belng appointed te both. 43 Op. Att'y Gen. 52 (19889,
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bodies of the city or county must "give consideration” to the recom-
mendations of the city-county planning board, but are not bound by
such recommendations. !

A city-county planning board must consist of not less than nine mem-
bers, a county planning board not less than five members, and a city
planning board not less than seven members; the composition of mem-
bership is governed by a statutory formula.!2 A citizen member of a city
planning board must be “qualified by knowledge and experience in
matters pertaining to the development of the city,” but there is no sim-
ilar requirement for citizen members of the city-county or county plan-
ning board.13

The city or county must provide suitable offices for the holding of meet-
ings and the preservation of plans, maps, documents, and accounts for the
planning board.!4 The planning board must, among other things, provide
an annual report to governing bodies represented on the board concern-
ing the operation of the board and the status of planning within its juris-
diction.!5 The board may appoint and prescribe the duties and fix the
compensation of a secretary and any employees as are necessary to per-
form the duties and responsibilities of the board.}8 Board members do not
receive salaries for their duties, but may be reimbursed for transportation
and actual expenses in connection with attending board meetings. The
board may also pay for board members’ and employees’ actual expenses
in attending regional or national conferences dealing with planning in
another city, county, or state.1?

A planning board is charged by statute with supervising its fiscal affairs
and must submit an annual bucdget in the same manner as other depart-
ments of city and county governments, Funding for board operations are
by appropriations made by the city or county governing bodies. The plan-
ning statutes authorize governing bodies to levy taxes for planning board
purposes; depending on the type of county or city or town, the levy may
not exceed between two to six mills.1® Planning boards may also accept
gifts, donations, and grants. An unusual provision also authorizes the
planning board to accept “any property (real, personal, or mixed) or any
improved or unimproved park or playground.”19

3.2 GROWTH POLICY

Under MCA 76-1-601, a planning board "shall prepare and propose a
growth policy for the entire jurisdictional area.” A “growth policy” is
defined as “synonymous with a comprehensive development plan,
master plan, or comprehensive plan that meets the requirements of

UMCA 76-1-109

I2MCA 76-2-101 {city-county planning board); MCA 76-1-211{county planning board);
MCA 76-1-221 {clty planning board).

13MCA 76-1-224 {city planning board). Compare with MCA 76-1-202 (qualifications of
citizen members of city-county planning board} and MCA 76-1-212 {citizen members of
county planning board).

14MCA 76-1-303.
15MCA 76-1-305.
16MCA 76-1-306.
YTMCA 76-1-307.
18MCA 76-1-402 to -407.
19MCA 76-1-408.
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76-01-601."20 The requirement for a growth policy is the result of amend-
ments made to the statutes in 1999.
The statutes require that a growth policy include:

{a) communily goals and objectives;

(b} maps and iext describing an inventory of the existing characteristics
and features of the jusisdictional area, including land uses; population;
housing needs; econormic conditions; local services; public facilities; nat-
ural resources; and other characteristics and features proposed by the
planting board and adopied by ihe governing bodies;

{e) projected trends for the life of the growth policy for the topical
areas lisied in (b) above;

(d) a description of policies, regulations, and other measures 10 be
implemented in order Lo achieve the community goals and objeclives;

{e) a strategy for developmeni, mai and replagc 1L of
pubtic infrastructure including drinking water systerns, wasiewaler
treatment facililies, sewer sysiems, solid waste facililies, fire protec-
tion facilities, roads, and bridges;

() an implementation sirategy thal includes a timetable for imple-
menling the growth policy: a list of conditions that witl lead to a revi-
sion of the growth policy; a timetable for reviewing the growth pol-
icy at least once every five years and revising the policy il necessary;

{@) a statement explaining how governing bodies (cilies, towns, and
counties) will cooperate and coordinate with other jurisdictions: and

{h) a statement explaining how the governing bodies will define Lhe
“criteria” for subdivision review described in MCA 76-3-603(3) (a).
These criteria include “the effect on agriculiure, agricultural water
user facilities, local services, he natural environment, wildlife and
wildlife habitat, and public health and safety.” In addition, the slate-
ment must explain how Lhe governing bodies will evaluate and make
decisions regarding proposed subdivisions in conniection with these
subdivisions, and how public hearings regarding proposed subdivi-
sions will be conducted 2t

The statutes also permit the planning board to include one or more
neighborhood plans as part of the growth pelicy.22 MCA 76-1-601(3} (¢} to
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), taken together, provide that the growth policy may identify geo-
graphic areas where subdivisions would be exempted from the criteria for
subdivision review described in MCA 76-3-608(3} (a). This exemption can
accur when there is an assessment of the effect of subdivision on the cri-
teria and the Jocal governing body has adopted zoning regulations that
are Intended to address the subdivision review criteria. While not entirely
clear, this language appears to suggest that (a} if a local government con-
ducts an assessment of the overall impact of anticipated subdivision of a
geographic area described in the growth policy, and (b) proposes and then
adopts zoning regulations {(zof subdivision regulations) that would some-
how address mitigation of impacts resulting from the overall pattern of
subdivision in that geographic area, then (¢} subdivision occurring within
that area would be exempt from application of these criteria.

The planning board is charged with holding a public hearing on the
growth policy and then recommending to the governing bodies the
growth policy and “any proposed ordinances and resclutions for its
implementation."?8 The governing bodies may then adopt or revise a
growth policy (or any of its parts), or reject it. They may also repeal it. If
the governing bodies adopt a resolution of intention to adopt the growth
policy, they may, in their discretion, submit the adoption to a referendum
vote at the next general or special election. In addition, the qualified elec-
tors of the jurisdictional area included within the growth policy may by
initiative or referendum adopt, revise, or repeal a growth policy.24

Upon adoption of the growth policy, the governing bodies “must be
guided by and give consideration to the general policy and pattern of
development set out in the growth policy.” This is to apply to the: (a)
authorization, construction, alteration, or abandonment of public ways,
public places, public structures, or public utilities; (b) authorization,
acceptance, or consiruction of water mains, sewers, connections, facilities,
or utilities; {¢) adoption of subdivision controls; and (d} adoption of zon-
ing ordinances or resolutions.23 The statutes also provide that when a
growth policy has been “approved,” the city council or board of county
commissioners may by ordinance or resolution, respectively, require sub-
division plats to conform to the provisions of the growth policy. The gov-
ermning bodies must then refer subdivision plats to the planning board to
advise it as to compliance or noncompliance with the growth policy.28 In
the event of a proposed annexation under MCA Title 2, Part 47 (annexa-
tion with provision of services), the municipal governing body can only
annex areas that, among other things, “conform to a growth policy."27

3.3 ZONING IN UNINCORPORATED AREAS
Zoning in unincorporated areas can occur by two methods: (1} the cre-
atlon of a planning and zoning district, which must be a minimum of 40
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